available   in   that   a muffler  device  could   hove   been   utilized   on   the   j
drills.     However,   he  has   also   shown  that   even   with   such   controls   the
exposure   to  noise   was   not   within  permissible   levels   as   required  by   the
regulation.     The   reduction  of  noise  exposure   to   a   level   of   110 dBA  to   L13
dBA  by  use   of   the  mufeier   is   a long way   from  the  90 dBA within  an  eight
hour   period   required  by   the   regulation.

Counsel   for   the  Secretary  also  argues   that   there  was   no   evidence   that
ear   plugs   and   ear  muffs   reduced   the  noise   to   permissible   levels.     However,
I  note   that   on   abatement   the   inspector was   satisfied   with   this   personal
protection,   even   though   the  muffler  used   reduced   the   sound   level   from  only
one   to   four  dBA.

Therefore,   I  conclude   that   the miner   involved   at   the   time   of   the
inspection was   exposed   to   unacceptable or   impermissible  noise;   that   no
feasible  controls   were   available   to  reduce   the   exposure   to  within
permissible   levels   as   set   forth  in 30 C.F.R.   57.5-50(b);  and   that   the
respondent   in   providing   personal   protect ion  equipment ,   in   this   case,   ear
plugs   and  ear  muffs  which  were  not   shown   to  be   inadequate,   was   in.
compliance   with   the   regulation.

Citation No.   151433   is  vacated.

ORDER

The   foregoing  bench Decision   is  affirmed   and   respondent   is   ordered   to
pay   a  civil   penalty  of  $49.00 within 30  days   from  the   date  of   this
Decision.

/Jon D.   Bo Hz      / /

*Administrative "ifaw Judge
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